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Inside the EU:

How it Really Works

A Kind of Virtual Government, the EU Offers
Access to its Combined Market of 15 Member States.
Here's How the EU Goes About Making Its Laws

(Editor’s Note: The Treaty of Rome was recently updated by the
Treaty of Amsterdam (97/C 340/01 November 10, 1997). The
Treaty of Amsterdam did not substantially change the content of
the provisions of the Treaty of Rome with respect to technical
matters. It did however, renumber a number of articles. Future
issues of Conformity will cover these changes.)

on standards, Don Abelson, sat at the cen-

ter of the long table tapping his fingers.
To his left and right were representatives of the U.S, and
across the room arrayed in equal strength were the represen-
tatives of the European Communities, It was the summer of
1986 and the U.S. had just gotten word of the EC's plans to
implement nearly 300 directives, directives which would
impact trade ir just about every product imaginable. That
could be 2 very big problem for the U.S. Arcane technical
rules of these kind were known to become potential barriers
to trade.

T he US Trade Representative's point man

"Is there any product, any kind at all, that would not be
affected by these directives?” Abelson asked. The EC's rep-
resentatives looked among themselves, momentarily non-
plused, like contestants in a game show. After a time they
nodded to themselves and one spoke up. "Pencils,” he said.

Understanding what Europe has done by necessity begins
with understanding what the European Union is. It is a gov-
ernment without land of its own, an army or police force, but
wielding economic powers superior to that of the states that
created it. It is, say some, the 20th century's most remarkable
example of political cooperation, made more remarkable by
the fact that the countries that created it spent much of this
century in conflict.

The first step towards union was taken with the establishment
of the European Coal and Steel Community (ECSC) in 1952,
followed six years later by a treaties creating the European
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Atomic Energy Community (EURATOM) and, through the
Treaty of Rome, the European Economic Community (EEC).
The EEC had as its aim the establishment of a "common
market" in goods and services through the progressive har-
monization of the laws of its Member States. Harmonization
would be achieved principally through the issuance of "regu-
lations," and "directives". The two principal bodies deciding
on the content of these regulations and directives were the
"Commission of the European Communities” (or simply the
"Commission”) and its "Council," the former made up largely
of civil servants and the latter representatives of the Member
States.

The European Communities, as collectively the ECSC,
EURATOM, and the EEC were known, went under a signifi-
cant reorganization on November 1, 1993 when the
Maastricht Treaty (known officially as the "Treaty on
European Union") went into effect. The European Economic
Community was renamed the European Cotmmunity (EC) and
became one of three "pillars" of the European Union. The
other two pillars are a Common Foreign and Security Policy
(CFSP) and cooperation in the spheres of justice and home
affairs. The Treaty also set out detailed provisions for the
eventual achievement of economic and monetary union.

he EC has a complex, some would say Byzantine,
structure. Its superior law making body is the
Council of the European Union which makes the
final decision on adoption of the EC's directives
and regulations. The Commission is the bureaucracy which
prepares the proposals. The EC has no truly legislative body
with powers akin to the British Parliament or the U.S.
Congress, it instead has a European Parliament with a largely
advisory and supervisory role. There is a kind of supreme
court, the Court of Justice of the European Community,
which serves as the final authority on the meaning of EC law,

A Council Presidency is rotated among the Member States
every six months. The President's unenviable task is to con-



duct a search for consensus while trying to move things
along, In marters relating to the establishment of a common
market in goods and services, Council decisions are presently
taken by a "Qualified Majority" which, in essence, means 62
out of the total 87 votes. A complex system has allocated
voting power amoeng the Member States. At one time an
informal agreement among the Member States, known as the
"Luxembourg Compromise,” provided that any Member State
could exercise a veto over measures which it felt threatened
its vital interests. It has rarely been used and the European
Courts have not yet ruled as to whether it still exists.
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While the Council makes the ultimate decisions, it is the
Commission of the European Communities that does most of
the work. It initiates legislation, then ushers it through the
complex process of approval. It also oversees the funding of
a multitude of Community programs.

Leading the Commission are 20 Commissioners appointed by
national governments. France, Germany, Italy, Spain and the
UK get to appoint two and the rest of the membership, one.
Once appointed, these Commissioners pledge to leave their
national loyalties behind and to work for the interests of the
larger Community. The Commission has a president and two
vice-presidents. The work of the Commission is divided up
among 23 "Directorates-General” (DGs) each headed by a
Director General (Table 2). It is these DGs that formulate the
legislation, frequently at the request of the European
Parliament or the Council.

he Commission also has the responsibility for

implementing and enforcing Community law, It

has the power to investigate breaches, either on its

own initiative or when it receives a complaint. If it
cannot resolve an issue satisfactorily, it can bring proceedings
before the European Court of Justice. Such proceedings can
include actions against Member States for failure to imple-
ment directives or even against the Council for failure to act
as required under the Treaty of Rome. It can also bring
actions against individuals, companies and private organiza-
tions for breaches of EC law.

In a few areas, the Commission has the power 1o lay down
rules without the consent of the European Parliament or the
Council. Article 90 of the Treaty of Rome, for example,
gives the Commission power 10 regulate publicly owned
enterprises which have been given special or exclusive rights
by Member States. This power has been used by the
Commission to open up state monaopolies in sectors such as
telecommunications.

DGIL Extemnal Economic Relations
DG IA: Extemnal Political Relations
DGII: © Economic and Financial Affairs
DG I Industry
DG IV: Competition
DG V: Employment, Industrial Relations and Soc:al Affairs
DG VI: Agriculture
DG VII:  Transport
DG VIH: Developroent
DG IX: Personnei and Administration
DG X: Audiovisual, Information, Communication and Culture
DG XI: Environment, Nuclear Safety and Civil Protection
DG XII:  Science, Research and Development
DG XIHI:  Telecomrunications, Information Industries and
" Innovation
DG XIV:"  Fisheries
DG XV:  Internal Market and Financial Services
DG XVE  Regionat Policies
DG XVI: Energy .
DG XVII: Credit and Investments
DG XIX: Budgets
DG XX:  Financial Control
DG XXE  Customs and Indirect Taxation
DG XXII:  Enterprise Policy, Distributive Trades, Touristi and
Co-operatives -

Table 2 The Directorates-General

The European Parliament currently consists of 626 members.
As mentioned, it is not a legislature but an advisory and
supervisory body. As a general rule, it has the right to be
consulted on proposed legislation and to propose changes. If
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its proposals are not accepted by the Council, The Parliament
can, by a vote of 314 of its members, prevent adoption of the
legislation entirely. It also has the power to approve the
nomination of the President of the European Commission,
approve the Community budget and to dismiss the entire
Commissicn by a vote of censure, though that powet has
never been invoked.

In contrast to the relatively weak role assigned to the
European Parliament, the Court of Justice of the European
Communities (ECJ) has assumed a central place in the
European Union. It is located in Luxembourg and consists of
15 judges and nine advocates-general who are appointed by
the Member States, By tradition, each Member State gets to
appoint one judge.

In 1986, a Court of First Instance of European Communities
(CFI) was created to ease the burden on the ECJ. It is now
the primary judicial tool for private parties seeking
Community redress under its laws.

A number of other bodies have advisory or watchdog func-
tions within the Community including the Court of Auditors,
the Committee of Regents and the Economic and Social
Committee. The Commission or the Council is required to
consult with the latter when considering proposals involving
internal (i.e. common) market legislation. Within the Iast
few years, several new Community agencies have also been
created, including the European Agency for Evaluation of
Medicinal Products, the Agency for Health and Safety at
Work and the Office for Harmonization in the Internal
Market, the latter dealing mostly with trademark issues.

our types of legislation can emerge from the
Community: directives, regulations, decisions and
recommendations (or opinions). Directives don't ini-
tially have the force of law in Member States but
have to be implemented through national law. Regulations
on the other hand have immediate effect. Decisions are
addressed to particular partics and are binding on them,
whereas recommendations and opinions are merely advisory.

The process used to create such legislation takes one of three
forms known respectively as the "consultation procedure”,
"cooperation procedure” and "codecision procedure”.
Harmonization measures involved with the common market
use the latter (Figure 1). It's a process that defies any easy
description. In essence, the Commission proposes, European
Parliament proffers an opinion and the Council disposes.

It has been said that two principles lie at the heart of EC law:
"primacy” and "direct effect.” The doctrine of primacy says
that by signing the Treaty of Rome Member States ceded cer-
tain sovereign rights to the Community which they cannot
take back merely by writing their own laws. Community law
has priority, that is primacy, over national laws. In that, pri-
macy is similar to the U.S. concept of supremacy. However,
as we shall see, primacy also has its limits.
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The doctrine of direct effect says that individuals and compa-
nies can seek relief under Community law both in national
and Community courts against recalcitrant Member States.
For example, the European Court of Justice has held that an
individual may be entitled to compensation from a Member
State for its failure to implement Community law. Further,
the concept of the "state” extends not only to the central gov-
ermment but also to public agencies and, in some cases, to
heavily regulated private industries who may be sued as well.

These rights are spelled out in the provisions of the Treaty of
Rome. For example, Article 169 empowers the European
Commission to bring action against Member States which
fail to implement directives. Under the Maastricht amend-
ments to the Treaty of Rome, fines may also be levied. The

The Co-Decision Procedure
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Figure 1: The Co-Decision Procedure is used in the adoption of measures
relating to the internal markeir. {From C. Bright, “The EU: Undersianding
The Brussels Process,” J. Wiley and Sons, 1993, p.58)



Commission has been known to initiate actions based on
complaints by private parties. To bring such a complaint,
address your grievance to the relevant DG.

Article 173 of the Treaty allows proceedings against the
European Commission or the Council to be brought by EC
institutions or by Member States to challenge the legality of
the actions of those bodies. Article 175 conveys similar
powers in the case of Community inaction. Where individu-
als are harmed by illegal acts of Community institutions,
Article 215 authorizes financial remedies. The European
Court of Justice is also empowered to render an interpretation
of Community law when needed by national courts (Article
177).

was created by agreement among the then 12 mem-

ber European Economic Community and the 7

member European Free Trade Area (EFTA). It
sought to create a common market in goods and services
within the collective territory of the EC and EFTA countries.
Under the Agreement, the EFTA countries agreed to imple-
ment many of the directives which the EEC had adopted and
in return the EEC granted a number of Community rights to
EFTA countries and their citizens. This meant that important
directives such as the Low Voltage Directive, EMC
Directive, Telecommunications Directive and the Medical
Device Directive, were to be adopted not only by the 12
member EEC, but by the 7 member EFTA. Since then, the
EEA Agreement was rejected by Switzerland and 3 EFTA
countries, Sweden, Finland and Austria, have formally joined
the European Union. However, the EEA Apreement still
exists and now binds the EU, Iceland, Norway and
Liechtenstein to its terms.

I n May, 1992, the European Economic Area (EEA)

In the years after the formation of the European Communities
it became apparent that the barriers caused by varicus regula-
tions, standards, and the need for certification were causing
substantial harm to the economy of Europe. The European
Commission and the Council had the power to remove these
barriers under Article 100 of the Treaty which stated:

"The Council shall, acting unanimously on a pro-
posal from the Commission, issue directives for
the approximation of such provisions laid down
by law, regulation or ministrate action in Member
States as directly affect the establishment or
functioning of the common market." (Articie 100
prior to Maastricht, emphasis added.)

Though some directives, most notably the Low Voltage
Directive applying to electrical equipment were implemented
prior to 1985, the effort to achieve harmonization in the field
of regulations, standards and cenification was widely seen as
a failure. The main problem was the need for a unanimous
agreement among the Member States. What relief there was
for companies wishing true access to a common market was
provided by the courts through interpretation of Articles 30
and 36 of the Treaty of Rome. Article 30 stated that:
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*[q]uantitative restrictions on imports and all mea-
sures having equivalent effect shall... be prohibit-
ed between the Member States."

Article 36, somewhat longer, stated:

"The provisions of Article 30... shall not preclude
prohibitions or restrictions on imports, exports, or
goods in transit justified on the grounds of public
morality, public order or public security; the protec-
tion of health and life of humans, animals or plants:
the protection of national treasures possessing artis-
tic, historic, or archaeological value; or the protec-
tion of industrial or commercial property. Such pro-
hibitions or restrictions shall not, however, consti-
tute a means of arbitrary discrimination or a dis-
guised restriction on trade between the Member
States.”

"measures having equivalent effect” to quantitative

restrictions on trade prohibited by Article 30 includ-

ed "any commercial regulation... which is liable to
hinder, whether directly or indirectly, and whether actually or
potentially, trade within the Community.* That remarkable
holding meant that nearly any commercial regulation which
had an effect on discouraging imports into any Member
State, was, in effect, impermissible. Permissible only would
be those regulations elsewhere permitted by the Treaty such
as those relating to the factors spelled out in Article 36.

I n 1974, the courts in the Dassonville case held that

The Dassonville case was followed five years later by Cassis
De Dijon. That case challenged German tax laws that for all
practical purposes made it impossible to ship the liquor
Cassis De Dijon from France to Germany. The court ruled
that there were no provisions of the Treaty of Rome that per-
mitted such a result. Furthermore, the Court enunciated its
doctrine of "equivalence”. "Any product lawfully produced
and marketed in one Member State must be admitted to the
market of any other.” What was good for the gander was
good for the goose. If a product was good enough for the cit-
izens of one Member State then it should be good enough for
all, unless some specific provision of the Treaty of Rome
provided otherwise,

In Biclogische Produkten a Dutch firm was prevented from
importing pesticides into the Netherlands from France. The
product had been tested and approved in France but Dutch
authorities insisted that tests be reperformed in the
Netherlands. The court ruled that “the authorities [of the
Netherlands] are... not entitled unnecessarily to demand tech-
nical or chemical analysis or laboratory tests when the same
analysis or tests had already been carried out in ancther
Member State..." It effectively expanded the scope of Cassis
de Dijon.

But in contrast to these decisions stands a 1986 opinion relat-
ing to woodworking machines. French law required these
machines to be approved prior to use in France using tests
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which were capable of being performed only in French labo-
ratories approved by the French Ministry of Employment.
Here, the courts confirmed the validity of the French regula-
tions. Woodworking machines were particularly dangerous
and employees were entitled to a higher standard of protec-
tion.

ne of the most famous decisions involving

European trade law was a case involving the

German beer purity law, the "Reinbeitsgebot.”

The court struck it down. While French workers
were entitled to special protections, German beer drinkers
were not.

By the mid 1980's, however, it became apparent that the
power of the courts was not enough to guarantee a single
market. The situation was exacerbated by a lingering reces-
sion in Europe which stood in marked contrast to an econom-
i¢ revival in the United States. Why should the United States
be booming while Europe limped along? Some said it was
because the United States was a single market and Europe
was not. A "white paper” circolated among European offi-
cials which claimed the need for a deadline by which a single
market would be achieved. It proposed one: December 31,
1992,

The White Paper also said there was also a need for a change
in the law. That change was subsequently adopted and
became known as the Single European Act of 1986. It
added a new weapon to be used in the fight against internal
technical barriers to trade, Article 100A. Tt states in part:

"1. By way of derogation from Article 100... the
Council shall, acting by a qualified majority... adopt
measures for the approximation of provisions laid
down by law, regulation or administrative action in
the Member States which [measures shall] have as
their object the establishment and functioning of an
internal market.

*2. Paragraph | shall not apply 1o ... [the] interests
of employed persons.

"3. The Commission, in its proposals [to the
Council]... concerning health, safety, environmental
protection and consumer protection, will take as a
base a high level of protection.

4, I, after the adoption of a harmonization measure
by the Council acting by a qualified majority, a
Member State deems it necessary to apply national
provisions on the grounds of major needs referred to
in Article 36, or relating to protection of the environ-
ment or the working environment, it shall notify the
Commission of these provisions.
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The Commission shall confirm the provisions
involved after having verified that they are not a
means of arbitrary discrimination or a disguised
restriction ... [TThe Commission ar any Member
State may bring the matter directly before the
Court of Justice...

"5. The harmonization measures referred to
above shall, in appropriate cases, include a safe-
guard clause authorizing Member States to take,
for one or more of the non-economic reasons
referred to in Article 36, provisional measures
subject to a Community control procedure.”
{Article 100A after the Single European Act,
emphasis added.)

Most importantly, Article 100A removed the need for una-
nimity. Now measures relating to a common market in prod-
ucts and services could be adopted by a gualified majority. It
confirmed that Member States had the right to adopt addi-
tional requirements over and above Community law if such
requirements were based on Article 36, the protection of the
environment or the protection of the workplace. However,
even in such cases, the Commission would have 1o accede,
with the European Court of Justice being the final arbitrator.

Article 100A also requires the Community to set a high level
of protection for users, consumers and the environment in
any legislation promulgated under its terms. That require-
ment has had profound repercussions.

he Community was trying to achieve this: a single

market through limitations on the power of its

Member States to write regulations over trade and

goods and services. In effect, it seeks 10 achieve
the same unified market that the United States has by virtue
of the limits the US Constitution and federal laws place on its
states. But the outcome has been different, owing in part to
Article 100A.

In the United States, the Federal government can take over an
area of economic regulation merely by asserting that it has
decided to take control. For example, no state or locality can
write regulations relating to radio interfer¢nce because the
Federal Communications Commission and the Congress have
declared their intention to occupy the field. The Federal gov-
ernment has control and that allows products to move easily
and smoothly across the fifty states.

But in the Constitution there is no requirement that such laws
set a high level of protection for users, consumers or the
environment. In fact, the U.S. government can preempt a
field and not regulate at all. For example, the FCC has no
specific regulations regarding radio emissions from most
medical devices.






