
Understanding what Europe he first step towards union was taken with the

I: establishment of the European Coal and Steel

Community ECSC in 1952, followed six years

has done by necessity begins with later by the European Atomic Energy Community

EURATOM and, through the Treaty of Rome, the

European Economic Community EEC. The EEC's pur
understanding what the turopean pose was the establishment of a "common market" in goods

and services through the progressive harmonization of the

Union is. It is a government with- laws of its Member States. Harmonization would be

achieved principally through the issuance of "regulations,"

and "directives." The two principal bodies deciding on the

out and of its own, an army or content of these were the "Commission of the European

Communities" or simply the "Commission" and the

"Council," the former made up largely of civil servants and
police force, but wielding economic the later representatives of the Member States.

powers that in many respects is The European Communities, as the ECSC, EURATOM,

and the EEC were collectively known, went under a signifi

cant reorganization on November 1, 1993 when the

superior to that of the states that Maastricht Treaty known officially as the "Treaty on

European Union" went into effect. The European

Economic Community was renamed the European
created it. it is, say some, the Community EC and became one of three "pillars" of the

European Union. The other two pillars are a Common

century's most remarkable example Foreign and Security Policy CFSP and cooperation in the

spheres ofjustice and home affairs. Maastricht also set out

detailed provisions for the eventual achievement of eco

of polibcal cooperation, made more nomic and monetary union. On May 1, 1999 a new treaty,

The Treaty of Amsterdam, replaced the Treaty of

Rome/Maastricht. Details of the new Treaty can be found
remarkable by the fact that the at the end of this article.

countries that created it spent Throughout this article we will be referring to the directives

as EC Directives rather than EU Directives. This is a more

precise description; the Directives we will be dealing with

much of the last century in conflict, are the product of the EC, one of the three pillars of the

Union. While it is not incorrect to refer to these as EU

Directives, it is not quite as precise.
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The Structure of the European Community

The EC has a complex structure. Its superior law making body

is the Council a1 the European Union which makes the final

decision on adoption of the EC `s directives and regulations.

The Commission is the bureaucracy which prepares the pro

posals. The EC has no truly legislative body with powers akin

to the British Parliament or the U.S. Congress, it instead has a

European Parliament with a largely advisory and supervisory

role. There is a kind of supreme court, the Court of Justice of

the European Comniunity, which serves as the final authority

on the meaning of EC law.

A Council Presidency is rotated among the Member States

every six months. The President's unenviable task is to con

duct a search for consensus while trying to move things along.

In matters relating to the establishment of a common market in

goods and services, Council decisions are presently taken by a

"Qualified Majority" which, in essence, means 62 out of the

total 87 votes Table 1. A complex system has allocated vot

ing power among the Member States. At one time an infor

mal agreement among the Member States, known as the

"Luxembourg Compromise," provided that any Member State

could exercise a veto over measures which it felt threatened its

vital interests. It has rarely been used and the European Courts

have not yet ruled as to whether it still exists.

While the Council makes the ultimate decisions, it is the

Commission of the European Communities that does most of

the work. It initiates legislation, then ushers it through the

complex process of approval. It also oversees the ifinding of a

multitude of Community programs.

Leading the Commission are "Commissioners" appointed by

national governments. France, Gennany, Italy, Spain and the

UK get to appoint two and the rest of the membership, one.

Once appointed, these Commission-ers pledge to leave theft

national loyalties behind and to work for the interests of the

larger Community. The Commission has a president and two

vice-presidents. The work of the Commission is divided up

among "Directorates-General" DGs each headed by a

Director General. It is these DGs that formulate the legisla

tion, frequently at the request of the European Parliament or

the Council.

The Commission also has the responsibility for implementing

arid enforcing Community law. It has the power to investigate

breaches, either on its own initiative or when it receives a com

plaint. If it cannot resolve an issue satisfactorily, it can bring

proceedings before the European Court of Justice. Such pro

ceedings can include actions against Member States for failure

to implement directives or even against the Council for failure

to act as required under the Treaty. It can also bring actions

against individuals, companies and private organizations for

breaches of EC law.

In a few areas, the Commission has the power to lay down

rules without the consent of the European Parliament or the

Council. Article 90 of the Treaty of Rome, for example, gave

the Commission power to regulate publicly owned enterprises

which had been given special or exclusive rights by Member

States. This power had been used by the Commission to open

up state monopolies in sectors such as telecommunications.

The European Parliament is not a legislature but an advisory

and supervisory body. As a general rule, it has the right to be

consulted on proposed legislation and to propose changes. If

its proposals are not accepted by the Council, The Parliament

can, by a majority vote of its members, prevent adoption of the

legislation entirely. It also has the power to approve the nomi

nation of the President of the European Commission, approve

the Community budget and to dismiss the entire Commission

by a vote of censure.

The Court of Justice of the European Communities ECJ has

assumed a central place in the European Union. It is located in

Luxembourg and consists of 15 judges and nine advocates-

general who are appointed by the Member States. By tradi

tion, each Member State gets to appoint one judge.

In 1986, a Court of First Instance of European Communities

CFI was created to ease the burden on the ECJ. It is now the
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primary judicial tool for private patties

seeking Community redress under its

laws.

A number of other bodies have advisory

or watchdog functions within the

Community including the Court of

Auditors, the Committee of Regents and

the Economic and Social Committee.

The Commission or the Council is

required to consult with the latter when

considering proposals involving internal

i.e. common market legislation.

Within the last few years, several new

Community agencies have also been

created, including the European Agency

for Evaluation of Medicinal Products,

the Agency for Health and Safety at

Work and the Office for Harmonization

in the Internal Market, the latter dealing

mostly with trademark issues.

Official Actions

Four types of official actions can

emerge from the Community: directives,

regulations, decisions and recommenda

tions or opinions. Directives don't for

mally have the force of law in Member

States until implemented through

national law, although Member States

can be held culpable for failure to

implement Directives. Regulations on

the other hand have immediate effect.

Decisions are addressed to p&ticular

parties and are binding on them, where

as recommendations and opinions are

merely advisory.

The process used to create legislation

takes one of three fonns known respec

tively as the "consultation procedure,"

"cooperation procedure" and "codeci

sion procedure".

Hamionization measures used the later

Figure 1 and more recently the provi

sions of Article 95 of the Treaty of

Amsterdam, Figure IA. It's a process

that defies any easy description.

Somewhat simplistically, the

Commission proposes, European

Parliament proffers an opinion and the

Council disposes.

It has been said that two principles lie at

the heart of EC law: "primacy" and

"direct effect."

The doctrine of primacy says that by

signing the EU Treaty Member States

ceded certain rights to the Community

which they cannot take back merely by

writing their own laws. Community

law has priority, that is primacy, over

national laws. In that, primacy is simi

lar to the U.S. concept of supremacy.

However, as we shall see, primacy also

has its limits.

The doctrine of direct effect says that

individuals and companies can seek

relief under Community law both in

national and Community courts against

recalcitrant Member States. For exam

ple, the European Court of Justice has
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Figure 1: The Co-Decision Procedure was used in the adoption

of measures relating to the internal market. From C. Bright,

`The EU: Understanding The Brussels Process," J. Wiley and

Sons, 1995, p.58. Under the new Treaty, a streamlined process

is used. See Figure 1A.

held that an individual may be entitled to compensation from a

Member State for its failure to implement Community law.

Francavitch v Italian Republic' Further, the concept of the

"state" extends not only to the central government but also to

public agencies and, in some cases, to heavily regulated private

industries as well.

These rights are spelled out in the provisions of the Treaty of

Amsterdam. For example, Article 226 empowers the

European Commission to bring action against Member States

which fail to implement directives. Fines may also be levied.

The Commission has been known to initiate actions based on

complaints by private parties.

Article 230 of the Treaty ofAmsterdam allows proceedings

against the European Commission or the Council by EC insti

tutions or by Member States to challenge the legality of

actions. Article 232 conveys similar powers in the case of

Community inaction. Where individuals are harmed by illegal

acts of Community institutions. Article 288 authorizes finan

cial remedies. The European Court of Justice is empowered to

render an interpretation of Community law when needed by

national courts Article 234.

The EEA

In May, 1992, the European Economic Area EEA was creat

ed by agreement among the then 12 member European

Economic Community and the 7 member European Free Trade

Area EFTA. It sought to create a common market in goods

and services within the collective ten-itory of the EC and EFTA

countries. Under the Agreement, the EFTA countries agreed to

implement many of the directives which the BC had adopted

and in return the BC granted a number of Community rights to

EFTA countries and their citizens. This meant that important

directives such as the Low Voltage Directive, EMC Directive

and the Medical Device Directive, were to be adopted not only

by the 12 member EEC, but by the 7 member EFTA. Since

then, the EEA Agreement was rejected by Switzerland and 3

EFTA countries, Sweden, Finland and Austria, have formally

joined the European Union. However, the EEA Agreement

still exists and now binds the EU, Iceland, Norway and

Liechtenstein to its terms.

History Leading to the Single Market

Prior to 1985, it became apparent that the barriers caused by

various regulations and standards of the Member States were

causing substantial harm to the economy of Europe. At that

time the European Commission and the Council had the power

to remove barriers under Article 100 of the Treaty of Rome,

but only if the Council acted unanimously:

"The Council shall, acting unanimously on a proposal from the

Commission, issue directives for the approximation of such

provisions laid down by law, regulation or administrative

action in Member States as directly affect the establishment or

fUnctioning of the common market," [Article 100 prior to

Maastricht, emphasis added.]

Though some Directives, most notably the Low Voltage

Directive, were implemented prior to 1985, the effort to

achieve harmonization in the field of regulations, standards

and certification was widely seen as deficient. The main prob

lem was the need for a unanimous agreement among the

Member States. What practical relief there was for companies

wishing true access to a common market was provided by the

The Co-Decision Procedure

Council

begins

deliberatng

council adopts atJ

t Council acts by qualified majcrily voting.
* Unanimity is required if the council wishes to adopt an EP amendment on which the

Commission gave a negative opinion. Otherwise qualified majority voting applies.

Proposal lapses
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WWW c ontoFm ty. corn

Austria 4 Ireland 3

Belgium 5 Italy 10

Denmark 3 Luxembourg 2

Finland 3 Netherland 5

France 10 Portugal 5

German lO Spain S

Greece 5 Sv eden 4

Linited Kingdom 10

Votes allocated to the Mcmher States in the Council.

A "qualified majoritV' rcpreseifls 62 out of the S7

vote total.

courts through intetpretaticni of Articles 30 and 36 of the

Treaty of Rome rather than by the actions of the Commission

and the Council. For example, Article 30 stated that:

"[q]uantitative restrictions on imports and all measures having

equivalent effect shall ... be prohibited between the Member

States."

Article 36, somewhat longer, stated:

"The provisions ofArticle 30... shall not preclude prohibitions

or restrictions on imports, exports, or goods in transit justified

on the grounds of public morality, public order or public secu

rity; the protection of health and life of humans, animals or

plants: the protection of national treasures possessing artistic,

historic, or archaeological value; or the protection of industrial

or commercial property. Such prohibitions or restrictions shall

not, however, constitute a means of arbitrary discrimination or

a disguised restriction on trade between the Member States."

In 1974, the Dassonville case the held that "measures having

equivalent effect" to quantitative restrictions on trade prohibit

ed by Article 30 included "any commercial regulation... which

is liable to hinder, whether directly or indirectly, and whether

actually or potentially, trade within the Community." That

remarkable holding meant that nearly any commercial regula

tion which had an effect on discouraging imports into any

Member State from another, was, in effect, impermissible.

Permissible only would be those regulations elsewhere permit

ted by the Treaty of Rome, such as those aimed specifically at

preventing the harms specified out in Article 36.

The Dassonville case was followed five years later by Cassir

Dc Dyon. That case challenged German tax laws that, for all

practical purposes, made it impossible to ship the liqueur

Cassis Dc Dijon from France to Germany. The European

Court of Justice ECJ ruled that there were no provisions of

the Treaty of Rome that permitted such a result. Furthermore,

the court enunciated its doctrine of "equivalence." "Any prod

uct lawfully produced and marketed in one Member State must

be admitted to the market of any other." What was good for

the gander was good for the goose. If a product was good

enough for the citizens of one Member State then it should be

good enough for all, unless some specific provision of the

Treaty of Rome provided otherwise.

In Biologisehe Produkten a Dutch firm was prevented from

importing pesticides into the Netherlands from France. The

product had been tested and approved in France but Duteh

authorities insisted that tests be re-performed in the

Netherlands. The court ruled that "the authorities [of the

Netherlands] are... not entitled unnecessarily to demand techni

cal or chemical analysis or laboratory tests when the same

analysis or tests had already been carried out in another

Member State..." Thus the ruling effectively expanded the

scope of Cassis de D/on.

But in contrast to these decisions was a 1986 holding relating

to woodworking machines. French law required these

machines to be approved prior to use in France using tests

which were run in French laboratories approved by the French

Ministry of Employment The court confirmed the validity of

the French regulations. Woodworking machines were particu

larly dangerous said the court and employees were entitled to a

high standard of protection.

feature

Table I
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One of the most famous decisions

involved the German beer purity law,

the "Reinheitsgebot." The court struck

it down. While French workers were

entitled to special protections, apparent

ly German beer drinkers were not.

By the mid l9SO's it became apparent

that the power of the court was not

enough to guarantee a single market.

The situation was exacerbated by a

lingering recession in Europe which

stood in marked contrast to an eco

nomic revival in the United States.

Why should the United States be

booming while Europe limped

along? Some said it was because

the United States was a single mar

ket and Europe was not. A "white

paper" circulated among European

officials which claimed the need for

a deadline by which a single market

would be achieved by legislation. It

proposed one: December 31, 1992.

monization measure by the Council act

ing by a qualified majority, a Member

State deems it necessary to apply

national provisions on the grounds of

major needs referred to in Article 36, or

relating to protection of the environment

or the working environment, it shall

notify the Commission of these provi

sions.

feature j

The Commission shall confirm the pro

visions involved after having verified

that they are not a means of arbitraty

discrimination or a disguised restriction

[T]he Commission or any Member

State may bring the matter directly

The White Paper also said there was

also a need for a change in the

Treaty. Changes were subsequently

made and became known as the

Single European Act of 1986. The

Act added a new weapon to be used

in the fight against technical baniers

to trade, Article I 00a. It states in

part:

"1. By way of derogation from

Article 100... the Council shall, act

ing by a qualified majority.., adopt

measures for the approximation of

provisions laid down by law, regula

tion or administrative action in the

Member States which [measures

shall] have as their object the estab

lishment and functioning of an inter

nal market.

"2. Paragraph 1 shall not apply to

[the] interests of employed persons.

"3. The Commission, in its proposals

[to the Council]... concerning health,

safety, environmental protection and

consumer protection, will take as a

base a high level of protection.

"4. If, after the adoption of a har
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