UNDERSTANDING THE LAW OF PRODUCT LIABILITY

Liability insurance has become a nightmare. Premiums
have doubled, tripled, or gone up tenfold. In some cases,
insurance is not available at all. Playgrounds have been
shut down, parades cancelled, governments have had to go
without insurance, and doctors are on strike. More and
more, manufacturers have had to *‘go bare,”” meaning
they’re wading into the marketplace without any product
liability protection.

Today, insurance companies blame the courts and the
courts blame the manufacturers. Manufacturers blame the
public, and everybody blames the lawyers. Suffice it to say
that no one believes that the system really works. Suing is
big business and not very productive for the economy. Such
suits could not be successful if the laws weren’t in place to
justify the awards. As much as any other element, it’s the
cxisting laws of product liability that have made for the cur-
rent mess.

Product liability law is a subset of the broader area of
Tort Law, or the law that involves compensation when one
person intentionally or negligently injures another.

The law of product liability changed drastically in the
1960s. This was part of the consumer revolution of the 60s,
which included ‘‘Silent Spring,’’ Ralph Nader, and the
general notion that when someone was injured, the
manufacturer ought to pay and pay well. Times have
changed, but the laws have not, resulting in what we see to-
day, the whip-saw of the consumer revolution.

Back in the old days, before this revolution, a manufac-
turer who made a faulty product was usually judged under
the standard of *‘negligence.”’ To be negligent, the injured
person would have to show that the manufacturer did
something that a ‘‘reasonable” person would not have
done, and that action was the ‘‘actual’’ and ‘‘proximate’
cause of the injury to the defendant. Said another way, no
damages would be due unless the plaintiff could show not
only that he was injured and that the injury was caused by
the manufacturer’s product, but that it was not reasonable
for the manufacturer to have produced the product that
way.

THE STANDARD OF NEGLIGENCE
Reasonable Man Standard

Cases based on negligence focused on ‘‘the duty of due
care,” that is, the kind of care that a reasonable person
would have taken if he were substituted for the manufac-
turer. Establishing how that hypothetical reasonable person
would have acted became the subject of long, drawn-out
legal battles. One powerful factor was the customary prac-
tice in the industry. If a product caused injury because it
didn’t meet industry’s standards, that became one big strike
against the manufacturer. Even if it did, however, the in-
jured party might still prevail, if he could show that a
reasonable manufacturer would have gone beyond that
standard.

Where industry standards are not conclusive, courts may

use a mathematical test to decide whether the action was
reasonable. They can take the costs related to the injury
and multiply them by the probability that the event causing
injury might occur. If that exceeded the amount it would
have cost to fix the problem in the first place, then the ac-
tion would not be considered reasonable, For example, if
the damages amounted to a million dollars, and there was a
1000:1 chance that it would happen, under this formula,
the defendant manufacturer would have been under an
obligation to spend a thousand dolilars per product to fix
the problem before it occurred.

When a state or federal statute existed as opposed to a
mere industry standard, violation of it was conclusive proof
of a violation of the duty of due care.

Actual and Proximate Cause

If the court finds that the duty of due care was violated,
the case next turns to whether the product was the cause of
the injury, requiring proof of both ““actual’’ cause and
““proximate’’ cause. It would seem to be a simple matter to
show that a product was the actual cause of the injury, but
sometimes it’s not. Take, for example, the case where the
manufacturer buys a part from another vendor and the part
proves to be defective. The manufacturer (OEM) could
claim that his product was not, in fact, the cause of the in-
jury, but the component was. Most courts, in this case, will

- shift the burden of proof of that claim to the defendant.
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Aleong with showing actual cause, the law requires the
plaintiff to show ““proximate’’ cause. The law of proximate
causation evolved early in the history of English Tort law in
order to allow defendants to escape liability when the injury
was caused by a Rube Goldberg combination of events. For
example, in one case, a defendant caused a brain injury to
another person. Seven years later that person shot and
wounded the plaintiff due to that very brain injury. The
court held that, although the defendant’s act in causing the
brain injury was the actual cause of the plaintiff’s injury,
the defendant was not liable. The events were too far
removed and there was not *‘proximate’’ cause. In general,
to satisfy the rule of proximate cause, the plaintiff has to
show not only that the defendant’s action caused the in-
jury, but the kind of injury caused was foreseeable.

All these requirements, proving the duty of due care, ac-
tual and proximate cause, and showing that there were in-
deed damages (another requirement of the negligence law)
made prevailing in product liability actions quite difficult.
Growing dissatisfaction in the 1960s with legal maneuver-
ings of manufacturers gave rise to the consumer revolution
and a new kind of law.

MODERN PRODUCT LIABILITY LAW

The negligence standard is not the only way war can be
waged on the defendant manufacturer or distributor. There
are a number of different legal mechanisms or ‘“‘theories"’
that can be used.



Finally, double insulated devices are subject to a dielec-
tric test of the encloure between live parts and a surface
consisting of foil wrapped around the insulation. 3750 V is
applied. No break-down must occur. There are additional

POINTS OF APPLICATION AND VOLTAGES FOR
DIELECTRIC VOLTAGE-WITHSTAND TEST

Points Between Which 0-250 VoIt
Potential is Applied Poiential involved

1. Live part and inaccessibie metal part 1250

2. Inaccessible metal part and accessi-
ble metal part (or for equipment whose
outer enclosure is insulating material,
metal foil wrapped tightly around the
enclosure)
3. Accessible metal part (or the foil
mentioned in Item 2) and metal foil in
contact with the inner surfaces of sup-
porting insunlating surface
4. Accessible metal part and one of the
following:
a. Metal foil wrapped around the
power-supply cord inside the inlet
bushings, cord guards, strain-relief
clamps, and the like
b. A metal rod of the same cross-
sectional dimensions as the cord and
inserted in its place
5. Live part and accessible metal part
(or the foil mentioned in Item 2) in-
sulated from each other by reinforced
insulation

2500

2500

2500

2500

3750

FIGURE 12
Dielectric Tests Applied to Double Insnlated Equipment
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requirements when metal parts are used inside the enclosure
requiring tests between live parts and inaccessible metal
(1250 V AC) and the surface (2500 V AC) (Figure 12).

It should be noted that the tests for double insulated
devices outlined above are in addition to those required for
Class 1 devices above.

UL 1459 — FOR TELECOM APPARATUS

UL 1459, the standard applied to telecom equipment,
differs only in detail from UL 478. Application of 478 is
basically limited to devices such as PBXs and telephones.

The most important difference between 1459 and 478 is
the lack of flammability ratings for internal components.
Components such as PC boards must meet 94-V2 ratings
for 478, but the looser 94-HB rating is permitted for
telecom. Some other differences between 145% and 478 are:

1. Cast metal used for an enclosure must be at least 1/8 in.
thick or at least 3/32 in. thick if reinforced. Sheet metal
enclosures should be .029 in. thick.

. The IEC probe used to measure accessibility should not
be able to be inserted into hand-held parts to a depth of
more than 1/8 in.

3. In 478, thumb screws or other easily removable parts

securing panels are not permitted unless interlocks or

some other protection for the operator is built in. Under

1459, thumb screws are permitted as a way of closing off

operator access.

Telecommunications line interfaces are usually con-

nected to a 48 V supply located in the local central of-

fice. This 48 V supply is considered hazardous and con-
nections to it are considered to be a kind of primary
power connection, Therefore, the rules require that
telephone lines be isolated from secondary circuitry by
means such as transformers, optoisolators and relays.

Telephone connectors must also be investigated for risk

of shock. Fuses are not required in telco interfaces,

however.



Breach of Warranty

Under the Breach of Warranty theory, manufacturers
who sell products, even through distributors, make a kind
of contract with the person who buys them. If the product
doesn’t live up to reasonable standards, there’s a breach of
contract, known as a “‘breach of warranty,”’ that can be the
basis of a suit. In some cases, this breach of warranty is
easy to find. A secller who advertises a product as
guaranteed to perform some feat is held to that express
guarantee, Most problems, however, arise because
manufacturers, even without knowing, have given
guarantees known as ‘“‘implied warranties’’ under the
Uniform Comrmercial Code, which in one form or another
has been enacted in every state. The two most common im-
plied warranties are ““fitness for a particular purpose’” and
“merchantability.”” The fitness warranty says that where
the seller knows that the buyer is purchasing goods for
some particular purpose, there’s implied warranty that the
goods are, in fact, fit for that purpose. The merchantability
doctrine is an implied warranty that the goods are at least
of fair and average quality.

A warranty claim is easier for plaintiffs to use. The plain-
tiff only has to show that the goods were not a fair and
average quality. He does not have to show that the product
was unreasonably designed or manufactured.

But there’s a hitch. The “‘privity’’ notion exists in the
warranty theory. The only person that can give you the
warranty is the person that sold you the goods, Therefore,
the person who's injured may be able to sue the distributor,
but unless he bought the product right from the manufac-
turer, the manufacturer is scott free.

In order to avoid the privity defense, certain states have
relaxed the requirement. Some have relaxed it so far that
any person who reasonably could be expected to use the
goods could sue, making the warranty theory a powerful
tool indeed. Other states have eliminated the privity re-
quirement only in the case of consumer goods.

Eliminating the privity requirement from warranty ac-
tions has made manufacturers into insurers. Fortunately,
there are some steps manufacturers can, and should, use to
limit their liability under warranty claims. One is simply to
disclaim the warranty. The Uniform Commercial Code per-
mits manufacturers to do this, using the following wording:

*'No warranties, expressed or implied, are made as to
the fitness or merchantability of this product beyond
the description on the face thereof.”"

If conspicuous, such language may be sufficient to block
warranty claims. Some states, however, ban these
disclaimers at Jeast in the case of consumer goods. Also, in
those states which permit persons other than the selier to
sue the manufacturer (i.e., no privity requirement), the
seller’s disclaimers will not bar the legal action.

Strict liabifity

Iz recent years, the notion of “‘strict liability’* has been
applied to product liability cases. For manufacturers of
electronic equipment, the theory of strict liability is a
powerful threat.

Strict liability drew out of cases where people used very
dangerous instrumentalities like blasting caps or guard
dogs. If you're going to undertake the responsiblity of us-
ing something so inherently dangerous, then you are going
to pay the price for any injury you cause, no matter how
remote or how far removed or how careful you are, The
plaintiff doesn’t have to prove proximate cause, or that one
did not act reasonably. The fact that you used the
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dangerous instrumentality that caused harm was enough.
In effect, the expansion of strict liability into product
liability cases, which evolved in California and spread east-
ward across the country, puts all products in the same
category as blasting caps or junkyard dogs.

Under the strict liability theory, there is no privity re-
guirement, nor are waivers and disclaimers a defense.
Therefore, any party who is part of the stream of com-
merce, whether he be the manufacturer or distributor, is
potentially liable.

In most states, the plaintiff, even in a strict liability ac-
tion, has to prove that the product was ‘defective,”
{Courts in some states, however, have come very close (o
saying that any product that causes injury must be defec-
tive.) Most courts will Jook for three basic kinds of defects:
manufacturing defects, design defects, or concealed
dangers. A manufacturing defect is something that simply
went wrong in the manufacturing process, something that
does not conform to the manufacturer’s own design stan-
dards. Design defects raise the issue of whether the product
was designed right in the first place. Most jurisdictions will
consider lack of safety approvals as strong evidence of
design defecis in the event that injury was caused by
something that could have been avoided by having safety
approval.

Even when a product is not manufactured or designed in
a defective way, strict liability can be shown by
demonstrating that there was a “‘concealed danger.’”’ This
was a danger unknown to the nser but known to the
manufacturer., The manufacturer, under those c¢ir-
cumstances, may have an obligation to give fair warnings to
the user. Failure to warn can make for liability. The kind of
danger involved here is something that a reasonable person
would not expect. But biting into an olive and breaking a
tooth doesn’t mean you can sue the restaurant owner for
failure to warn. (Yes, this is an actual case, Hochberg v.
'Donneil’s Restaurant.)

Manufacturers, in their defense, can claim that the prod-
uct was abused. Most courts hold, however, that manufac-
turers are responsible to foresee a certain amount of misuse
of their products. Abuse, to be a defense, must be truly
abusive. For example, General Motors is not liable if one of
its cars goes out of control at 115 miles an hour (Scheme! v.
General Motors). Also, manufacturers have the opportuni-
ty of proving that the user knew of the danger and
unreasonably continued to use the product, As a hedge,
manufacturers can warn vsers of known dangers, but such
warnings are very strictly interpreted by courts, usually
holding that warnings are inadequate if they’re either in-
complete or watered down by the manufacturer’s own ag-
gressive sales promotion.

DAMAGES

The computation of damages is a field of law all by itself.
The damages include ‘*‘general,’’ ‘‘special,”” and
“punitive’” damages. General damages and special
damages are known as ‘‘compensatory.”’ They seek to
restore the plaintiff to his condition before he was injured.
These are to be distinguished from “‘punitive’’ damages
meant net compensate the victim, but to punish the
perpetrator.

“General’” damages relate to the injury itself and include
pain and suffering (past, present and future), disfigurement
or disability. ‘‘Special”’ damages are out-of-pocket
economic Josses and expenses, medical bills, honsehold
help, and lost wages or business profits. The total can easily
amount to more than a million dollars in a typical product
liability claim. Manufacturers of poorly designed products



can take some consolation in the fact that, as a general rule,
punitive damages are not applied. To be assessed these, a
company not only has to be negligent, but grossly
negligent, and, as we’ve seen, being grossly negligent can
give rise to criminal liability as well.

SUMMARY

The crazy quilt of modern product liability laws may
have led to the current crisis. The old law of negligence has

become the new law of warranty and strict liability.
Manufacturers are no longer evaluated as to the
reasonableness of their actions, but are viewed by some
couris simply as insurers. The price we all pay for that even-
tually shows up in our premiums. Although the future
course of product liability law is uncertain, one thing is
clear. Manufacturers have to be very careful on how they
sell a product, and make sure they comply with appropriate
standards.

A GLOSSARY OF SAFETY TERMS

Barrier A part inside an enclosure which prevents
access to other parts involving risk of
shock, fire, energy or mechanical hazards.

Cabinet Outside an enclosure and is generally a

decorative cover. It covers only portions
of the product that are not hazardous.
A device which is mounted in a metallic
case. All exposed metal parts must be
earthed to the 3rd wire conductor.

A device which is mounted in a non-
conductive enclosure, relving on double
insulation for protection of the operator.

Electric Shock Exposure to greater than 42.4 volts peak
(30 volts RMS) and current in excess of 5
milliamps as measured through a 1500
ohm resisior.

Protect hazardous areas. A cabinet may
fit over an enclosure.

Specify how fast material can burn.
Polymeric materials (plastics) are rated in
UL Standard 94. 94 HB material burns at
a specified rate. 94-5V material may flame
or glow, but does not release glowing or
flaming particles. 94¥-0 and 94V-1
materials flame and glow and can release
particles, but these do not ignite surgical
cotton. 94V-2 material will ignite surgical
cotton with flaming particles. Foam
plastic material is classified as 94 HF1
{surgical cotton not ignited) or 94 HE2
(surgical cotton ignited). 94 HBF material
burns continugusly, but with less than a
maximum specified burning rate.

Class 1 Device

Class 2 Device

Enclosures

Flame Ratings

Guard A part outside an enclosure which
prevents access to components that
involve the risk of injury.

Hazardous Those involving a risk of shock, fire,

Parts energy or mechanical hazards.

Insulation, Insulation needed for a part to operate.

Basic

Insulation, Combination of basic and supplemental

Double insulation.

Insulation, Single layer of insulation designed to yield

Reinforced the same effect as double.

Insulation, Used in combination with basic insulation

Supplemental to provide protection against shock.

Operator All external surfaces and internal areas

that can be entered without the use of
tools, as well as any other area that the
operator is instructed to enter, regardless
of whether tools are necessary.

Access Areas
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Operator
Servicing

Any form of servicing that can be
performed by personnel other than those
who are trained to maintain the unit. This
includes installation of accessories,
changing tapes, lamps or fuses, or routine
cleaning or removal of jams. Where
there's a question, lamps, fuses or
breakers can be removed from the list of
devices which are considered operator
service by warning the user that work
must be done by qualified service
personnel,

Considered to be likely when parts are
Exposure to  exposed to a potential of 2 volts or more
High and have flowing through them a
Energy/High continuous power level of 240 watts or
Current Levels more. Also considered to occur when
parts have a reactive energy of 20 joules
or more.

Considered likely to occur when parts are
exposed to greater than 42.4 volts, open
circuit potential or greater than 8 amps
short circuit current. Also considered a
risk when parts exceed their temperature
ratings and are made of materials which
do not meet specified flame ratings.

Risk of Injury Exposure to shock, fire, mechanical or
energy hazards.

Risk of

Risk of Fire

Risk of Considered likely to occur if parts such as
Mechanical  gears, fan blades and linkages are
Injury accessible or the operator can contact

sharp edges or projections. Also can occur
if equipment is unstable and can tip.

A circuit in the primary or secondary that
is relied on to reduce the risk of hazards,
such as ground fault interruptor, A
secondary circuit is applied from the
secondary winding when isolating a
transformet,

Safety Circuit

Unit, Fixed One which is fastened to a wall or floor.
Unit, Hand-  Units intended to be held in hand during
held use.

Less than 40 lbs. or requires movement by
the operator while energized to perform
its intended use.

More than 40 1bs. or only intended to be
moved from one place to another when
de-energized.

Unit, Portable

Unit,
Stationary



